STATE OF FLORI DA

Dl VI SI ON OF ADM NI STRATI VE HEARI NGS

EXPERI OR ASSESSMENTS, LLC,
Petiti oner,

VS. Case No. 03-1722BI D

DEPARTMENT OF BUSI NESS AND
PROFESSI ONAL REGULATI ON,

Respondent
and

PROM SSOR, I NC., and
PSYCHOLOG CAL SERVI CES, | NC.,

| nt ervenors.
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RECOMVENDED ORDER

Pursuant to notice, this cause cane on for formal proceeding
and hearing before P. Mchael Ruff, duly-designated
Adm ni strative Law Judge of the Division of Adm nistrative
Hearings. The hearing was conducted on June 9, 2003, in
Tal | ahassee, Florida. The appearances were as foll ows:

APPEARANCES

For Petitioner: Wendy Russell Weiner, Esquire
Mang Law Firm P. A
660 East Jefferson Street
Tal | ahassee, Florida 32301

For Respondent: Joseph M Helton, Jr., Esquire
M chael J. \Weeler, Esquire
Departnent of Business and
Pr of essi onal Regul ati on
Nor t hwood Centre
1940 North Monroe Street, Suite 60
Tal | ahassee, Florida 32399-2022



For Intervenor: Paul R Ezatoff, Esquire

Prom ssor, Inc. Katz, Kutter, Al derman & Bryant, P.A
106 East Col | ege Avenue, Suite 1200
Tal | ahassee, Florida 32301

For Intervenor: M chael P. Donal dson, Esquire

Psychol ogi cal Carlton Fields Law Firm

Services, Inc. 215 South Monroe Street, Suite 500
Tal | ahassee, Florida 32301

STATEMENT OF THE | SSUE

The issues to be resolved in this proceeding are delineated
with particularity in the Joint Pre-hearing Stipul ation executed
by all parties; however, the issues generally are as foll ows:

1. \Wether Experior has standing to
chal | enge the RFP Process.

2. \Wether Prom ssor was a qualified or
responsi ve proposer.

3. Wiet her Experior's cost proposal was
entitled to the maxi mumpoints if Prom ssor's
proposal is determned to be unqualified or
non-responsi ve.

4. \VWether the scoring of the proposals by
Eval uator three was affected by his bias or
was so aberrant as to be unsupportabl e or
illogical or in violation of the RFP

5. \Whether DBPR s award of MBE/ WBE
preference points to Experior and PSI was
i nappropriate and shoul d be elim nated.



6. Wether Experior suffered an unfair
conpetitive di sadvant age.

PRELI M NARY STATEMENT

This is a contract award protest filed by the Petitioner,
Experior Assessnents, LLC, (Experior). That entity challenges a
proposed award of a contract for conputer-based testing services
to the Intervenor, Prom ssor, Inc. (Promssor) by the Departnment
of Business and Profession Regul ation (Departnent).

Prom ssor and Psychol ogi cal Services, Inc. (PSI) filed
Motions to Intervene which were granted by the undersi gned.

Prior to the hearing, the Departnent filed a Motion to Dism ss
and a Motion in Limne. Promssor also filed a Motion to Dism ss
Experior's Petition for Formal Adm nistrative Hearing or Mdtion
to Strike Inpertinent Allegations. Both sets of notions
chal | enged standing by Experior to bring this action. The
notions challenged the viability of many all egations raised in
the formal protest. The notions were denied w thout prejudice to
the issues represented by thembeing raised at trial.

| medi ately prior to the hearing, the parties submtted a
Joint Prehearing Stipulation (Stipulation) and nine joint
exhi bi ts.

The cause canme on for hearing as noticed. Experior
presented the testinony of two witnesses and submtted 11
exhibits at the Final Hearing. Experior's Exhibit tw was not
identified or offered at hearing. Prom ssor offered the
testinony of one witness and submtted 11 exhibits which were
admtted into evidence. The Departnent did not call any

W tnesses or present any exhibits. The Intervenor, PSI,



presented no witnesses and offered no exhibits. Upon concl usion
of the proceedings, the parties requested a transcript thereof
and avail ed thenselves of the right to submt proposed
recommended orders. Those proposed recomended orders have been
tinely filed and have been considered in the rendition of this
Recommended Order. All citations are to Florida Statutes (2002)
unl ess ot herw se indicat ed.

FI NDI NGS OF FACT

1. The Departnent first decided to seek proposals for
conput er - based testing (CBT) services on March 29, 2002, when it
i ssued RFP 01-02-001. Ceneral Condition Nunber Seventeen of that
RFP stated that any material submtted in response to the Request
for Proposal will becone a public docunent pursuant to Section
119. 07, including any material which a respondi ng proposer m ght
consider confidential or a trade secret. Any claim of
confidentiality was wai ved upon subm ssion. Experior never
protested that General Condition Nunber Seventeen in that first
RFP. The cost proposals submtted by all proposers in response
to that first RFP becane public record after the Departnent
posted the notice of intent to award the contract to Experior on
Septenber 17, 2002. Prom ssor and PSI filed notices of intent to
protest and formal witten protests. In response to those
protests, however, the Departnment decided to reject al
proposals. Experior then challenged the rejection of al
proposals by filing a notice of intent to protest on
Cct ober 24, 2002, but ultimately w thdrew that protest on Cctober
31, 2002.



2. Thereafter on January 13, 2003, the Departnent issued
requests for proposal RFP 02-03-005 (the RFP), seeking proposals
for the provision of conputer-based testing services for severa
prof essions regul ated by the Departnment. That is the RFP with
whi ch this case is concerned.

3. Questions arose by potential vendors at a Pre-Proposal
Conf erence, which was held on January 21, 2003. Representatives
of the Departnent, Experior, Prom ssor, and PSI attended.
Amendnent One to the RFP grew out of that conference and was
i ssued on February 3, 2003. This anmendnent contained the witten
guestions and the Departnent's answers and the m nutes of the
Pre- Proposal Conference.

4. The Departnment appointed certain enployees to serve on
the evaluation conmttee. The enpl oyees who were appointed were
Karen Canpbel | - Everett; Steven Allen; Ml lie Shepard,; Al an
Lews; MI|an Chepko (alternate) and Joe Muffoletto (alternate).
Addi tionally, Departnent enpl oyee Val erie H ghsmth was
appoi nted to eval uate proposer references. Utimtely, alternate
eval uator Joe Muffoletto replaced eval uator Steven Allen due to
the death of M. Allen's father. Amendnent One to the RFP then
identified the evaluators and infornmed all proposers that the
educati onal and professional background of each evaluator could
be obtai ned by nmaking a public records request.

5. The protest filed by Experior alleges that eval uator Joe
Muf fol etto was not appropriately qualified. Experior did not
file a challenge to the evaluators within 72 hours after they

were identified in RFP Anendnent One. Realistically this would



have been difficult to do unless they already knew what the
objections to qualifications m ght be, since Arendnent One, in
identifying the evaluators, informed the proposers that they
woul d need to nmake a public records request to obtain the
educati onal and professional background of each eval uator.

6. In any event, preponderant evidence shows that M .
Muf foletto's experience is sufficient to constitute "experience
and know edge in program areas and service requirenents"” for the
CBT contract within the nmeaning of Section 287.057(17)(a) (which
only requires that evaluators "collectively" have such
experience). M. Miffoletto has a bachelor's degree, with a
maj or in English and a mnor in psychology. He holds a master of
sci ence degree in education and master of arts degree in nmulti-
di sciplinary studies and has conpl eted the graduate |evel course
call ed "assessnent of |earning outcones"” at Florida State
University. Before working for DBPR, in 1996, he was a junior
hi gh and hi gh school English teacher for 30 years. He has worked
as a conputer trainer for students taking the New York State
Regents Conpetency Exam I n 1996-1997 he was an OPS test editor
with DBPR and from 1997 to 1999 worked for the Florida Depart nment
of Education as a coordinator of test devel opnent, where he
trained consultants on howto wite test itens, review test
itens, and anend test content outlines and blue prints. Wile in
that position, he also wote an RFP and devel oped a set of exans.
Since 1999 he has been a psychonetrician with DBPR and currently
devel ops conput ed- based exam nations for | andscape architects and

auctioneers and regul ar exam nations for electrical contractors.



7. Prom ssor, Experior and PSI each submtted responses to
the second RFP. The technical proposals were distributed to
menbers of the evaluation commttee for review sonetine after a
standardi zati on session for evaluators was conducted on
February 11, 2003. The nenbers of the evaluation commttee
separately conducted an anal ysis of each proposal and awarded
poi nts based on their review. Each evaluator submtted his or
her conpl eted techni cal eval uation guides or score sheets to Lyra
Erath, who then forwarded the score sheets to the | ead eval uator,
Mol Iy Shepard. The evaluation of the proposer references was
conpleted by Valerie H ghsmth and her score sheets for such
eval uations were submtted to Bobby Paul k.

8. On February 27, 2003, the Departnent opened the cost
proposal s, which reflected the follow ng prices proposed per
hour: Prom ssor: $9.00; Experior: $10.50; PSI: $11.35; and NCS
Pearson: $14.75. The score for each cost proposal was cal cul ated
in accordance with a mathematical formula set out in the RFP
Prom ssor proposed the | owest cost and thus received the nmaxi mum
cost score of 175 points. Experior received 150 points, PS
138. 77 points, and NCS Pearson 106.79 points. Upon concl uding
t he eval uation process established by the RFP, Prom ssor's
proposal was ranked first with 490.08 points out of a maxi num
avai |l abl e 555 points. PSI was second place, being awarded
461. 40; Experior was awarded 440. 03 points and NCS Pearson,

305. 16 points.
9. The bid/proposal tabulation was posted by the Depart nment

on March 12, 2003. Therein it indicated its intent to award t he



contract for CBT Services to Promissor. On March 17, 2003,
Experior and PSI filed notices of intent to protest the intended
award to Prom ssor. Experior thereafter tinely filed a fornmal
witten protest, although PSI did not.

| SSUES TO BE RESOLVED

The Tine Period for Contract | nplenentation

10. Experior's protest alleges that the tinme period for
contract inplenentation was allegedly "too aggressive" (short).
The RFP however, repeatedly notified all proposers that they
woul d wai ve any protest of the ternms and specifications of the
RFP unl ess they filed such protest within 72 hours of receiving
notice of the specifications, as provided in Section 120.57(3).
Simlarly, RFP Anendnment One inforned the proposers that the RFP
was anended to include "changes and additions” and that failure
to file a protest wwthin the tinme specified in Section 120.57(3)
woul d constitute a wavier of Chapter 120 proceedi ngs.

11. RFP Section V, states "A DBPR estimates that the
contract for the RFP will be effective on or about Mar ch
17, 2003, and the testing services begin May 19, 2003." The 30-
day periods the protest clains were "too aggressive" (i.e. too
short) were specifically disclosed in RFP Section X concerning
"scope of services." The tinme period of which Experior now
conpl ai ns was apparent on the face of the RFP. |ndeed, when
Experior's personnel first read the RFP, they had a concern that
the time period mght give Prom ssor a conpetitive advantage. At
t he Pre-Proposal Conference on January 21, 2003, Mark Caulfield

of Experior even expressed concern that the 60 days allowed for



i npl emrentation was a very aggressive schedul e and asked the
Department to reconsider that tinme period. The concern over the
i npl enent ati on schedul e was docunented in witten questions which
DBPR answered in Anendnment One, telling all proposers that the

i npl enentation schedule was fair, in its view, and would not be
changed.

12. Experior did not protest the RFP's inplenentation tinme
period within 72 hours of first reading the RFP and never filed a
protest to any term condition or specification of RFP Amendnent
One, including the Departnent's notice that it felt that the
i npl enentation schedule was fair and that it would not be
anmended. Thus, any challenge to the inplenmentation schedul e was
wai ved.

13. Even had Experior not waived its challenge to the
i npl enentation schedule, there is no persuasive evidence that the
schedul e woul d give Prom ssor an unfair conpetitive advant age
over Experior and PSI. The DBPR tests are already finalized and
woul d sinply have been transferred to a new vendor if a new
vendor had been awarded the CBT Services Contract. Experior
fail ed to adduce persuasive evidence to show that any proposer
was advant aged or di sadvantaged by the inplenentation schedul e
whi ch applied to all proposers.

Eval uati on of the MABE Submittals

14. RFP Section XIV.Q encouraged mnority and wonen- owned
busi nesses (MABE) to provide work goods, or services associ ated
wWith services contenplated by the RFP. Proposers were to be

awar ded additional points for conmmtting to use MABEs, based on



t he percentage of the business under the contract the MABE woul d
perform

15. Experior, Prom ssor and PSI each proposed to use MABEs
to supply goods or services needed to performthe CBT contract.
Prom ssor indicated that it would use one MABE for 30 percent of
the contract value. Resultingly, the Departnent awarded
Prom ssor 16.5 MMBE preference points (30 percent x 55 maxi num
poi nts).

16. Experior presented no persuasive evidence show ng how
the Departnent interpreted and applied the MABE provisions of the
RFP or showi ng that the Departnment acted in excess of its
authority in determning the award of MABE poi nts, as descri bed
in Arendnent One. Experior offered no evidence concerning
whet her the Departnent considered or applied the "two
subcontractor” limtation in RFP Section VI.5 ("no nore than two
subcontractors may be used") when it eval uated the Experior and
PSI MABE proposals, nor howit applied that limtation.

17. Experior and PSI both indicated they would use three
MABE vendors. Experior proposed to use JR Printers (Printing
Services); Colanto, Inc. (conmputer equipnent for testing
centers); and Workplace Solutions, Inc. (furniture for testing
centers). (Furniture is a coomodity, not a service.) PSI
proposed to use Victoria and Associates (staffing services);
Franklin's Printing (printing/mailing services); and Nati onal
Rel ocation Services, Inc. (furniture, conputers, delivery and
installation [commpdities, not services]). Based on the

proposal s, the Departnent awarded Experior 7.15 points and

10



awar ded PSI 17.48 points.

18. Although Experior clains that it and PSI each exceeded
the two subcontractor limtation by proposing to use three MABEs,
RFP Section XIV.Q did not specifically require that proposed
MABEs be subcontractors, but rather only required that MABES be
utilized by the primary vendor (contractor) to provide work,
goods or services. Thus a vendor of goods or a supplier of
services could qualify as an MMBE (and, inplicitly, not
necessarily be a subcontractor). Experior did not prove that any
of the MABEs proposed by PSI or Experior were actually
subcontractors on an ongoi ng basis. The parties stipul ated that
t he conpani es that each proposed to use were vendors. Moreover,
when questioned about the provisions of Section VI regardi ng sub-
contracting of services under the RFP, Jerone Andrews, chief of
pur chasi ng and human resources, differentiated the purchase of
services fromthe purchase of comodities as being defined by
statute. (See Sections 287.012(4) and 287.012(7).)

19. Experior did not explain or offer persuasive evidence
relating to its allegation that PSI's proposal for MABE services
was m sl eading. Experior did not show that PSI's MABE proposal
did not conformto the RFP requirenents or, if there were a
defect, how many points, if any, should be subtracted fromPSI's
total. Mreover, to the extent that Experior clains that the
proposal was defective because PSI's proposed suppliers would not
provi de services over the course of the entire contract,
Experior's proposal suffers the sane defect, as Experior's

proposal admts that "[c]onputer equi pnent and furniture services
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wi |l be performed during the inplenmentation phase of the
contract.” Thus, if PSI's MABE point award had to be reduced, so
woul d Experior's. Experior fail to carry its burden to show any
error in the scoring of the PSI MABE proposal. It did not
establish that these vendors were subcontractors and thus did not
establish that the rel evant vendors were of a nunber to exceed
the subcontractor limtation in the RFP. It did not persuasively
establish that such woul d have been a material defect, if it had
been exceeded.

Conpl eti on of Eval uati on Sheets

20. Some of the RFP's evaluation criteria identified the
nunber of points available and state that such points would be
"awarded as a whol e and not broken down by sub-sections.” In
contrast, the renmai nder of the evaluation criteria sinply stated
that a specific nunber of points was available for each specified
criterion. In each instance where the evaluation criteria stated
that points are "awarded as a whol e and not broken down by

subsections,"” the correspondi ng section of the RFP was broken
down into two or nore subsections. In each instance where the
eval uation criteria sinply listed the nunber of points avail abl e,
the correspondi ng section of the RFP was not broken down into
subsecti ons.

21. Experior alleged that the evaluators did not properly
score Experior's proposal in instances where the eval uati on sheet
indicated "points are to be awarded as a whol e and not broken

down by subsections." Experior offered no proof regardi ng how

the Departnent interpreted that provision or the manner in which
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the scoring was actually conducted, however. The score sheets

reflect that the evaluators actually did award points "as a
whol e, " not broken down by subsections, for those eval uation
criteria where that was required. The record does not support
any finding that the Departnment or its evaluators violated the
requi renents of the RFP, Departnent policy or controlling | aw and
rules in this regard.

| ssue of Bias on the Part of Eval uator Three

22. Experior contends that Eval uator Three, M.
Muf f ol ett o, was bi ased agai nst Experior. The persuasive evidence
does not support that allegation. During his enploynent with the
Department, M. Miffoletto interacted with Experior on one
occasion regarding reciprocity of an out-of-state exam nation.
This experience left himwth the inpression that Experior was
"proprietary" because it was protective of the content of its
exam nations. The evidence did not show he had any ot her
i npressions, positive or negative, concerning Experior or
m sgi vi ngs about Experior being selected in the first RFP

23. The nere fact that his total score for Experior was
| ower than those awarded by other evaluators does not establish
bias or irrationality in scoring. The evidence shows that
M. Miffoletto scored the proposals in a rational manner. He
appeared to evaluate criteria conparatively and gave a proposer
nmore points if that proposer was nore convincing than another on
a particular criteria or point of evaluation. He gave |ower
scores when the proposer sinply copied the text of the RFP and

then stated that the proposer would neet or exceed the criteria;
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in accordance with instructions that evaluators could give | ower
scores in such cases, so long as the scoring was consi stent

bet ween proposals. M. Miffoletto gave higher scores when the
proposers gave nore individualized responses, provided nore

t horough statistics and ways to interpret those statistics, gave
numer ous specific exanples and had a nore attractive
presentati on.

24. Even if M. Miffoletto had been biased, it has not been
persuasi vel y shown that such would have a material inpact on the
outcone of the evaluation. |If the scores of Evaluator Three were
conpletely elimnated for both PSI and Experior, which is not
justified, PSI's point total would be 459.12 and Experior's point
total would be 453.54. |f Evaluator Three were deened to give
Experior scores equivalent to the highest scores awarded to
Experior by any other evaluator, PSI's total would be 461.42 and
Experior's point total would be 458.87. Even if Evaluator Three
had gi ven Experior the maxi num points for each criterion, PSI's
point total would have been 461.42 and Experior's point total
woul d have 461. 12.

| ssue of Prior Know edge of Experior's Prior Cost Proposal

25. Experior contends that Prom ssor's know edge of
Experior's cost proposal submtted in response to the first RFP
in 2002 gave Prom ssor an unfair conpetitive advantage. Experior
wai ved that challenge, however, when it withdrewits protest to
the rejection of all bids submtted in response to the first RFP
Experior knew when it filed and wthdrew its protest to the first

RFP decision that all cost proposals had becone public record and
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so it was incunbent on Experior to have chall enged the issuance
of a second RFP, if it had a | egal and factual basis to do so.
At the |atest, Experior should have chall enged the second RFP
specifications when issued (within 72 hours) as Experior had
al ready obtai ned the other proposers' cost proposals and so it
knew then that the prior cost proposals were available to all for
revi ew

26. Even if Experior had not waived that challenge, the
evi dence does not support a finding that Prom ssor gained any
conpetitive advantage. Although Experior attenpted to show,
t hrough the testinony of Mark Caul field, that Prom ssor could not
performthe CBT Services Contract at a profit at the $9.00 per
hour price it proposed, M. Caulfield actually testified that it
woul d be possible for a conpany to performthe services for $9.00
per hour, and he did not know what Prom ssor's actual costs were.
Moreover, there is no persuasive evidence that Experior's prior
cost proposal played any role in Promssor's determnation of its
bid for the second RFP or, if it did, that such consideration
woul d have vi ol ated any provision of the RFP, governing statutes
or rules or Departnent policies, under the prevailing
circunstances, if it had occurred.

Al |l eged | nproper Scoring of Experior's Proposal with Respect to

Criterion VII.A.

27. Experior alleged that Eval uator One shoul d have awarded
15 points instead 11 points for Experior's proposal format,
criterion VII.A , but Experior did not offer the testinony of

Eval uat or One or any other evidence supporting that allegation.
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Experior failed to carry its burden of showi ng that the award of
11 points to Experior for criterion VII.A., was irrational or
violated the requirenents of the RFP or controlling policies, |aw
or rules of the Departnent. Even if Evaluator One had awarded 15
points for that criterion, Experior admtted it would have no

mat eri al inpact on the outconme of the procurenent, given the nore
than 21 point advantage PSI enjoyed over Experior.

Responsi veness and Qualification

28. The preponderant evidence does not establish that
Experior was entitled to but did not receive the additional 21.38
points that it would have to earn to score higher than PSI and
move into second place. Experior did not establish error in the
eval uation or scoring of its proposal or PSI's proposal that
al one, or collectively, would be sufficient for Experior to
overtake PSI. As a result, Experior could only prove its
st andi ng ahead of PSI by having the Prom ssor proposal
di squalified, which would nove it to the first-ranked position
because of accession of the full 175 points for having what, in
that event, would be the | owest cost proposal.

29. Experior's objection to the Prom ssor proposal is not
meritorious. |Its protest alleges that "because Prom ssor w |
[al | egedl y] subcontract for services representing nore than 33
percent of contract value, Prom ssor is disqualified from
submtting its proposal and its proposal nust be stricken from
consideration.” Experior did not allege any error in the scoring
of Prom ssor's proposal and so Prom ssor's hi ghest score cannot

be changed. |Indeed, even if Experior were awarded the nmaxi mum
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techni cal score of 325 points, Experior's score would be 482. 15
points, still less than Prom ssor's score of 490.08 points.
Experior, as a practical matter, cannot earn enough points
because of the disparity in final cost proposal scores to
overtake Prom ssor, unless it can prove Prom ssor should be
di squal i fi ed.

30. Experior's proof did not amount to preponderant,
per suasi ve evidence that the Departnment erred in determning that
Prom ssor's proposal was responsive and that Prom ssor was a
qualified proposer. The Departnent did an initial review of the
proposals to determne if they were responsive to all mandatory
requi renents, and any proposer determ ned non-responsive woul d
have been excluded at that point. Prom ssor's proposal contained
all required information in the required format and was deened
responsi ve. The preponderant evidence shows that the
Departnment's determ nation that Prom ssor was responsive and
qualified conported with the requirenents of the RFP and
controlling policy, rules and law. Prom ssor expressly stated
that it would conmply with the RFP's subcontracting guidelines
upon perform ng the contract wherein it stated "Prom ssor agrees
and commts to neet the requirenent of the RFP." Prom ssor's
proposal stated its intent to subcontract | ess than 33 percent of
the contract value, and that was all that was required for the
proposal to be responsive. There is nothing in the Prom ssor
proposal that indicated that Prom ssor would not conply with the
subcontracti ng gui delines.

31. Experior's entire challenge to the Prom ssor proposal

17



is based on the contention that Prom ssor intended to use a
subcontractor to provide call center services under the Florida
contract but did not say so in its proposal. The Prom ssor
proposal actually stated that Prom ssor would use its
"proprietary scheduling systenf or "proprietary reservation
systeni’ to service the Departnent's contract as it was currently
doing, not that it would use any particular call center. These
representations appear to be true, as Prom ssor's "scheduling
systent or "reservation systent (the proprietary software

Prom ssor uses to take reservations) that it said it would use
for the new Florida contract is the sane system used under the
prior contact with the Departnent.

32. Odinarily, whether or not Prom ssor would actually
conply with the subcontractor guidelines could not be determ ned
until Prom ssor actually perforns the contract. It is an issue
of contract conpliance and not responsiveness or qualification.
Here the evidence shows that Prom ssor was in conpliance with the
33 percent maxi num subcontracting requirenent before the
originally schedul ed contract inplenentation date. Since
Prom ssor wi shed to obtain the maxi num points for mnority
participation, Prom ssor decided to subcontract to the maxi mum
possi bl e extent with an MABE. I n doing so, Prom ssor wanted to
assure that the use of Thonpson Direct, Inc., for call center
services did not make it exceed the 33 percent subcontractor
standard. Thus, Prom ssor decided, before it submtted its
proposal, to performthe call center services fromone of its

three regional centers and this decision was comuni cat ed
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internally before Prom ssor prepared its proposal.

33. Promssor initially intended to performthe call center
services fromits regional offices in Atlanta, Georgia. |n order
to inplenent that decision, senior executives of Prom ssor,
including its president, toured that office in early March,
before the Departnment posted its notice of intent to award to
Prom ssor. After the notice of award was posted on March 12,
2003, Prom ssor pronptly posted an enpl oynent adverti senent on
its website seeking persons to act as call center representatives
to service the Florida contract fromthe Atlanta office. That
adverti senment was posted on March 14, 2003, a day
before Experior filed its notice of intent to protest.

34. In early to md-April, the manager of the Georgia
regional office prepared a project plan that reveal ed that the
Ceorgia regional office mght not be ready to performcall center
services by the May 20th contract inplenentation date. Prom ssor
then decided to use its Maryland regional office to performthe
call center services.

35. Regardless of the location of the call center, the
schedul i ng system used by Prom ssor would be the sanme as under
the prior contract and the same as Prom ssor promsed inits
proposal. The Scranton call center and the three regional
of fices use the same proprietary scheduling system provi ded by
Prom ssor and run fromservers |ocated at Prom ssor's
headquarters in Bala Cynwd, Pennsylvania. Even at the Scranton
call center that was previously used, Prom ssor trained all of

t he enpl oyees, who handle calls only for Prom ssor, wote the
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scripts for their use and provided the proprietary scheduling
sof t war e.

36. The Maryland call center was actually accepting al
calls for the Florida prograns to be serviced pursuant to the RFP
by May 19th, before the May 20th contract inplenentation date.
Since the call center services were actually being provided by
Prom ssor's Maryl and regi onal office before the contract
i npl enentation date, Experior's claimthat Prom ssor would
provi de those services through a subcontractor is not supported
by preponderant evidence.

Al l egations that Prom ssor Made M srepresentations Reqgardi ng

Subcontractors

37. In light of Prom ssor's actual provision of call center
services fromits regional office before the contract
i npl enentation date, Experior's contention that alleged
m srepresentations occurred in the Prom ssor proposal are
Wi thout nmerit. Even if Prom ssor had not actually perforned,
however, Experior failed to prove that Prom ssor nade any
m srepresentati ons or was unqualified.

38. In support of its claimthat Prom ssor was unqualified,
Experior introduced into evidence three proposals that Prom ssor
or ASI (a corporate predecessor to Prom ssor) had submtted to
agencies in other states in the past three years. Experior
argues that Prom ssor/ASI made m srepresentations in the other
proposal s and, therefore, Prom ssor nmade m srepresentations in
the proposal at issue in this proceeding. |Its basis for alleging

that Prom ssor made m srepresentations in the Florida proposal at
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issue is its contention that Prom ssor/ASI made
m srepresentations in other proposals to other states.

39. No evidence was offered that Prom ssor had nade a
m srepresentation to the Departnent as to this RFP, however. In
light of Prom ssor's actual perfornmance in accordance with its
proposal and the RFP requirenents, the proposals fromthe other
states have little relevance. Experior did not prove that
Prom ssor nmade m srepresentations in the other proposals,
particularly when considering the timng of those proposals and
Prom ssor's corporate history.

40. Prom ssor's corporate history nust be considered in
eval uating the claimof msrepresentation to the other state
agencies in other states. In 1995, Assessnent Systens, Inc., or
"ASI," was acquired by Harcourt Brace Publishers. 1In June of
2001, ASI was sold with a nunber of other Harcourt conpanies,

i ncluding a conpany cal l ed Harcourt Learning Direct, to the
Thonpson corporation. Harcourt Learning D rect was re-nanmed
Thonpson Education Direct. Soon after, the federal governnent
required, for anti-trust reasons, that Thonpson divest itself of
ASI. Accordingly, ASI was acquired by Houghton Mfflin
Publ i shers in Decenber 2001, and its nane was | ater changed to
Prom ssor. Up until Decenber 2001, the entity now known as
Prom ssor and the entity now known as Thonpson Education Direct
were corporate affiliates under the sanme corporate unbrella.

The Kansas Proposal

41. Experior's Exhibit five was ASI's Proposal for Agent

Li censi ng Exam nation Services for the Kansas | nsurance
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Departnent dated May 8, 2000. A letter that acconpanied the
proposal stated that ASI woul d not engage a subcontractor for
exam nation devel opnent or adm nistration services. Mark

Caul field testified that he did not know whet her or not what was
said in this letter was true on the date it was witten. He
testified that he did not know if ASI was using any
subcontractors or any outside contractors for any purpose in My
of 2000. In fact, as of May 2000, ASI did not subcontract for
any call center services; at the tinme that the letter was
witten, all of the representations in the letter were true.

42. ASI was awarded the Kansas contract and Experior did
not protest. Experior did not offer any evidence related to the
requirenents in the Kansas RFP and is not aware of any issues
bet ween Kansas and Prom ssor regarding the contract. There is no
evi dence that the Kansas request for proposals had any
subcontracting limtations in it.

43. The proposal that ASI submitted to Kansas in May 2000
listed a phone nunber for ASI's call center. |In preparation for
the hearing, witness Mark Caulfield called that phone nunber and

clainmed that a person answered the phone "Prom ssor," and said
she was | ocated in Scranton, Pennsylvania. Experior did not show
that the person that answered the phone was an enpl oyee of

Prom ssor. \Whether or not the person who answered the phone in

t hat exanple was or was not an enpl oyee of Prom ssor and could or
could not bind Prom ssor with any statenent as a party adm ssion,
is beside the point that it has not been shown who woul d have

answered the phone in May 2000, or where they would have been
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| ocated, as to whether or not that person was the enpl oyee of
Prom ssor or its imredi ate corporate predecessor in interest or
whet her that person was enpl oyed by sonme subcontractor. That is
immaterial, however, in the face of the fact that it has not been
proven that the Kansas request for proposals had any
subcontracting limtations in the first place and, therefore, no
m srepresentation in the Kansas situation has been proven on the
part of Prom ssor.

The Mai ne Proposal

44. Experior's Exhibit seven is ASlI's proposal to provide
real estate exam nation adm nistration and rel ated services for
t he Mai ne Departnment of Professional Regulation and is dated
August 1, 2001. As of August 1, 2001, ASI did not subcontract
for call center services. On pages 2-10 of the Mine proposal,
there is a reference to ASI having an extensive network of
programspecific, toll-free tel ephone |ines and program dedi cat ed
custoner care representatives. This statenment was shown to be
accurate and was an accurate statenent when nmade on August 1,
2001. The statenent refers to the nonitoring of the reservation
process done by ASI managenent. Experior admtted that it had no
reason to believe that in August of 2001, ASI did not have an
extensive network or programspecific toll-free tel ephone |ines
and program dedi cated custoner care representatives, and Experi or
did not prove that to be currently untrue.

45. Experior's Exhibit eight is Promssor's Real Estate
Candi dat e handbook regardi ng the Mai ne procurenent dated Apri

2003. As of April 2003, the statenents made in the handbook were
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accurate and correct. The handbook |isted on page 11 a custoner
care phone nunber of 877-543-5220. Experior provided no evidence
as to the location where that phone nunber rang in April of 2003.
Experior did not show persuasive evidence regarding the

requi renents in the Maine RFP and there is no evidence that the
Mai ne RFP had any subcontracting limtations as are in question
in the instant case.

The Ckl ahoma Proposal

46. Experior's Exhibit nine was Prom ssor's response to Bid
No. NO031354 for License Testing Services for the Okl ahoma
| nsurance Departnent. It is dated Decenber 18, 2002. Prom ssor
did not state in the proposal that it would not use
subcontractors. There is no need to reference subcontractors in
t he Okl ahoma proposal as the Cklahoma RFP did not contain
subcontracting limtations. Oklahoma has approved the manner in
whi ch Prom ssor is perform ng under that contract and Experior
did not establish that the statenents in Prom ssor's proposal
were fal se when nmade or now.

The Texas Proposal

47. Experior's Exhibit twelve is Prom ssor's press rel ease
titled "Texas Sel ects Prom ssor as Exclusive Provider for
| nsurance License Testing," dated Cctober 1, 2002, in which
Prom ssor referred to "the Prom ssor Call Center." Experior did
not establish that Texas was not served by a Prom ssor cal
center or that Prom ssor was not performng in the manner its
Texas proposal promsed. |In fact, Texas has approved Prom ssor's

performance under the Texas contract.
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48. Even if the proposals Prom ssor offered had stated that
Prom ssor would provide call center services through a specified
entity (which they did not do), and then Prom ssor |ater
performed such services through another entity, such evidence
woul d be insufficient to prove that Prom ssor would not conply
with the Florida RFP's subcontracting guidelines, especially
given Prom ssor's actual performance in accordance with its
pr oposal .

49. Experior did not establish with preponderant evidence a
"routine business practice" of Prom ssor to nmake m sl eadi ng or
fal se promses in proposals to evade subcontracting gui delines.
There is no evidence in any of the four states concerning which
Experior provided evidence, that they had any subcontracting
[imtation in their RFPs. The evidence showed that the
statenents in each of these proposals were undoubtedly accurate
at the time they were nmade; to the extent that the provision of
call center services differs fromwhat was prom sed (although the
evi dence does not establish that), such difference is explained
by the changes in corporate structures that have occurred since
the proposals were submtted. Additionally, the evidence
established that Prom ssor has submtted between 70 and 120
proposal s since the beginning of 2000 across the nation. The
docunents relating only to other proposals to other states that
were not even proved to have requirenents simlar to Florida's
are insufficient to establish that Prom ssor had a "routine"
practice of maki ng m sl eadi ng prom ses about its call center

services. Accordingly, the Petitioner has not offered

25



preponder ant, persuasive evidence that Prom ssor is unqualified
as a proposer.

CONCLUSI ONS OF LAW

50. The Division of Adm nistrative Hearings has
jurisdiction of the subject matter of and the parties to this
proceedi ng. Section 120.569, 120.57(1) and 120.57(3).
Procurenent of CBT services is governed by the provisions of
Section 287.

51. Prom ssor and PSI, respectively, were the first- and
second-ranked proposers in the Departnent's eval uation
consideration in arriving at its initial decision on awardi ng of
the contract. Thus, both Prom ssor and PSI have standing to
intervene in this proceedi ng.

Scope of the Proceedi ng

52. Experior, as the party challenging the Departnent's
award of the contract to Prom ssor, nust bear the burden of
denonstrating by preponderant evidence that the award of the
contract to Prom ssor was contrary to the ternms of the RFP
Departnent policy and governing statutes and rules, to such an
extent as to be clearly erroneous, contrary to conpetition,
arbitrary or capricious. See Section 120.57(3)(f); Florida
Departnent of Transportation v. J.WC., Inc., 396 So. 2d 778, 788
(Fla. 1st DCA 1981) (burden of proof is on the party asserting
affirmative of the issue).

53. In resolving that issue, the adm nistrative | aw judge
conducts a de novo evidentiary hearing to determne if the

agency's actions were "contrary to governing statutes, agency
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rules or policies, or the bid or proposal specifications."
Section 120.57(3)(f). The First District Court of Appeal has
construed the term"de novo proceedi ng" as used in Section
120.57(3)(f) to "describe a formof intra-agency review. The
judge may receive evidence, as with any formal hearing under
Section 120.57(1), but the object of the proceeding is to

eval uate the action taken by the agency." State Contracting and
Engi neering Corporation v. Departnent of Transportation, 709 So.
2d 607, 609 (Fla. 1st DCA 1998).

54. The ultimate issue in this bid protest is whether the
agency's proposed action is contrary to the governing statutes,
rules or polices or the bid or proposal specifications. In
soliciting and accepting proposals, the Departnent nust obey its
statutes, rules and the requirenents of the RFP. |If it breaches
that duty, the action is subject to being reversed if its conduct
was "clearly erroneous, contrary to conpetition, arbitrary, or
capricious." Section 120.57(3)(f).

55. Experior has the burden of proving by preponderant
evi dence that the agency's conduct was contrary to the el enents
of law that apply and/or the RFP specifications and that that
conduct violated the standards of Section 120.57(3)(f). See
Sysl ogi ¢ Technol ogy Services, Inc. v. South Florida Water
Managenment District, DOAH Case No. 01-4385BID (Final Order
entered April 12, 2002), app. Dism ssed, 819 So. 2d 771 (Fla. 2nd
DCA 2002).

Experior's Standing

56. A losing bidder, in protesting a bid, nmust establish
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that it has a substantial interest in the outconme of the protest.
Preston Carroll Co., v. Fla. Keys Aqueduct Authority, 400 So. 2d
524, 525 (Fla. 3d DCA 1981). A losing bidder nust prove that,
but for the award to the wi nning bidder, the |osing bidder would
have secured the contract. 1d. See Brasfiled & Gorrie General
Contractors, Inc. v. A ax Construction Conpany of Tall ahassee,
627 so. 2d 1200, 1202-03 (Fla. 1st DCA 1993). Cenerally, the
third | owest bidder does not have standing to file a bid protest
unless it can prove that the second | owest bidder nust al so be
disqualified. Metcalf & Eddy, Inc. v. Florida Departnent of
Transportati on, DOAH Case No. 00-0494BID, 2001 W. 872084 (July
30, 2001); See Preston Carroll Co. v. Florida Keys Aqueduct

Aut hority, supra. ("Preston Carroll, as third | ow bidder, was
unabl e to denonstrate that it was substantially affected; it
therefore | acked standing to protest the award of the contract to
anot her bi dder").

57. Experior, as third-ranked proposer, would have standi ng
only if it proved that there were errors in the evaluation and
scoring process by which it would have overtaken the second- and
first-ranked proposers. It contends that it should overtake both
Prom ssor and PSI and receive the highest score by disqualifying
Prom ssor and, therefore, earning the highest score for what, in
that event, would be Experior's |owest cost proposal. It would
thus establish its standing and first place ranking in one
nmotion, so to speak. Experior did not neet that burden.

58. Experior would have standing to chall enge the highest-

ranked proposer (and earn first rank status) if it could show
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that it should have received a higher score than the second-
ranked proposer (PSI with 461.40 points) or that the second-
ranked proposer should be disqualified. Experior alleged that it
woul d be higher ranked than PSI only if it received additional
cost proposal points based on Prom ssor first being disqualified
(at which point Experior would have the | owest cost proposal
remai ni ng and the hi ghest nunber of points). Because Experior
did not prove that there were errors in the evaluation and
scoring process sufficient to nove Experior into at |east the
second pl ace position, and failed to prove its basis for

di squalifying Prom ssor and thus earning first place status, it
failed to prove its standing to challenge the award to Prom ssor.

Specification Protest |ssue

59. In accordance with Section 120.57(3)(b), an entity that
fails to tinmely protest a specification in an RFP waives its
right to adm ni strative proceedi ngs under Section 120. The
purpose of this provision is to ensure that all questions about
RFP specifications are resol ved before the agency and the
prospective respondents incur the tinme and expense of preparing a
proposal. The Court stated in Advocacy Center For Persons Wth
Disabilities v. Departnent of Children and Famly Services, 721
So. 2d 753, 755 (Fla. 1st DCA 1998), "[t]he purpose of the bid
solicitation protest provision is to allow an agency, in order to
save expense to the bidders and to assure fair conpetition anong
them to correct or clarify plans and specifications prior to
accepting bids." (quoting Capeletti Brothers, Inc. v. Departnent
of Transportation, 499 So. 2d 855, 857 (Fla. 1st DCA 1986).
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60. Consistent with statutory requirenents, the agency
repeatedly notified all proposers that protests of RFP terns and
condi tions woul d be waived unless filed wthin 72 hours. The
parties stipulated that the so-called "aggressive tine frane," of
whi ch Experior conplains, was set forth in the RFP and that
Experi or was concerned about it when it first read the RFP
Experior voiced its concern about that schedule at the Pre-
Proposal Conference, and DBPR refused, in Arendnent One to the
RFP, to alter that schedule and al so notified the proposers of
the need to protest itens in Anmendnent One within 72 hours.
Having failed to tinmely protest the tine period at issue, that
was set forth in the RFP, Experior waived its right to chall enge
or object to terns and specifications of the RFP. See Opti pl an,
Inc. v. School Board of Broward County, 1995 W. 1053236 (Fl a.
DOAH 1995) (adopted in toto 1996), affirnmed in part and reversed
in part, 710 So. 2d 569 (Fla. 4th DCA 1998) (affirmng on the
i ssue of waiver).

61. Experior also waived its challenge or objection to each
proposer's know edge of the other proposers' prior cost
proposals. First, Experior admtted that the first RFP expressly
provi ded that all subm ssions would becone public records, but it
did not challenge that termof that RFP. Thus, Experior knew
when the proposals submtted in response to the first RFP were
rejected that they woul d be avail able for review by the other
proposers (and, in fact, Experior, Prom ssor, and PSI each
obt ai ned each other's prior cost proposals). Secondly, although

Experior filed a protest of the rejection of all proposals at
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which it could have asserted this issue, it later dism ssed that
protest. Finally, Experior knew when it received the second RFP
that the prior cost proposals were available for review, but it
still did not file a protest. Experior had nore than one
opportunity to protest regarding this issue and failed to do so
and has thus waived it, based upon the authority cited above.

62. In point of fact, apparently Experior has candidly
abandoned this elenent of its protest in its Proposed Recommended
O der.

Promi ssor's Qualification

63. Experior has contented that Prom ssor is unqualified.

Al t hough not defined by statute, rule or the RFP, it would seem
that the term"qualified proposer” neans essentially "responsible
vendor," which Section 287.012(24), defines as a "vendor who has
the capability in all respects to fully performthe contract
requirenents and the integrity and reliability that will assure
good faith perfornmance.”

64. Experior did not establish by preponderant, persuasive
evi dence that Prom ssor is not a qualified or responsible vendor.
The allegation in the Petition that Prom ssor did not neet the
requi renent for no nore than 33 percent subcontractor work at the

tinme it submtted its proposal does not directly

relate to whether Prom ssor is actually qualified or a
responsi bl e vendor.
65. Prom ssor's proposal did not reference Thonpson Direct

as a subcontractor and it indicated that Prom ssor woul d adhere
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to the 33 percent subcontractor requirenment. Prom ssor
denonstrated at hearing that its statenents in the proposal were
true. The preponderant evidence showed that at the tinme

Prom ssor submtted its proposal, it was aware of the
subcontracting guidelines, decided it would not use Thonpson
Direct Corporation for call center services and had al ready
determ ned that it would provide call center services in-house if
it was awarded the contract. Upon award of the contract, the
evi dence shows that Prom ssor commenced establishment of an in-
house call center, hiring personnel and renting a facility and,
in fact, Prom ssor was providing call center services fromits
own Maryl and regional center before the date the contract was
originally schedul ed to commence.

66. In an attenpt to denonstrate that Prom ssor was not a
qual i fied proposer, Experior relied upon three other proposals
Prom ssor or its predecessors submtted to three other states.
ASI's year 2000 proposal to Kansas for Agent Licensing
Exam nation Services; ASI's year 2001 proposal to Maine to
provi de Real Estate Exam nation Adm nistration and Rel ated
Services; and Prom ssor's year 2002 response to Okl ahoma Bid No.
NO031354 for Licensing Testing Services (the other proposals).
Not hing in those proposals was proved to be a m srepresentation,
however, and they are irrelevant inasnmuch as Prom ssor was in
actual conmpliance with the Florida RFP and its proposal before
the contract inplenentation date. Prom ssor was actually
providing call center services for those prograns fromits

Maryl and regi onal office by May 20, 200S3.
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67. Prom ssor never represented in the other proposals that
it would not use Thonpson Direct for call center services, and
none of the RFPs in those instances had a [imtation on the use
of subcontractors. |In fact, at the tinme the earliest of the two
proposal s was subm tted, Thonpson Direct was a corporate
affiliate of Prom ssor's predecessor conpany, ASI, and so no
subcontracting rel ationship woul d have existed. In any event,
Prom ssor's past conduct is not established to be probative of
Prom ssor's future conduct. Under Section 90.404(2)(a), simlar
fact evidence is only adm ssible when relevant to prove a
material fact in issue, "but it is inadm ssible when the evidence
is relevant solely to prove bad character or propensity.” In
essence, Experior is maintaining that because Prom ssor allegedly
conducted its business in a certain manner on three other
occasions, it has a propensity to conduct its business in the
same manner with regard to the contract at issue (and, therefore,
is not responsi ble and capabl e of conplying with the
subcontractor requirenent in the RFP). Simlar fact evidence,
however, as a matter of |aw, cannot be used to prove propensity.

68. Additionally, the other proposals are not relevant to
prove a material fact in issue because they are not simlar
enough to the proposals and RFP currently at issue to be
relevant. See Metropolitan Dade County v. Zapata, 601 So. 2d
239, 243 (Fla. 3d DCA 1992). Concerning the contention that the
evidence as to the other proposals in the other state show a
"routine practice" of Prom ssor in the manner in which it handl ed

client calls, those exanples of corporate conduct are not
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sufficient to establish existence of a corporate "routine."
Under Section 90.406, Florida Statutes, "[e]vidence of the
routine practice of an organization . . . is admssible to prove
that the conduct of the organization on a particular occasion was
in conformty with the routine practice.” However, in the
i nstant situation evidence of "corporate routine” of m sconduct
(m srepresenting excessive use of subcontractors) by evidence
that relating to the RFP at issue is not established such alleged
m sconduct may have occurred on three prior occasions in states
over a three year period, especially since Prom ssor submtted
approxi mately 100 proposals during that period, and no
m srepresentation was alleged as to these other proposals. It
was not persuasively established that the RFPs in the exenpl ar
stated contained a prohibition or restriction on subcontracting
client call services in any event.

69. Further, to the extent that Experior is suggesting that
Prom ssor's proposal was not responsive, that chall enge nust

fail. "Responsive bid," "responsive proposal,” is defined as a
bid or proposal submitted by a responsive and responsi bl e vendor
that conforns in all material respects to the solicitation. See
Section 287.012(25). "Responsive vendor" is a vendor that
submts a bid, proposal or reply that conforns in all materi al
respects to a solicitation. Section 287.012(26).

"'[Rl esponsive refers only to matters of form A responsive bid
means that a bid is submtted on the correct fornms, and contains
all required information, signatures, and notarizations."

I ntercontinental Properties, Inc. v. Department of Health and
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Rehabilitative Services, 606 So. 2d 381 (Fla. 3d DCA 1992). The
per suasi ve evi dence showed that Prom ssor's proposal conformed to
this standard and it was not denonstrated that the proposal
failed to conformto the RFP. Experior alleged that Prom ssor
agreed to subcontract wwth an MABE for 30 percent of the contract
val ue, which is wthin the 33 percent subcontractor guideline
established by the RFP. No other provision in Prom ssor's
proposal indicated that Prom ssor would use subcontractors.

Wil e Experior alleged "on information and belief"” that Prom ssor
"W || subcontract for services representing nore than 33 percent
of the total contract value," there is no preponderant,

per suasi ve evidence to support such a finding.

70. Experior's protest to Promssor's qualifications in
this regard raises an issue of contract conpliance and not of
qual i fications or responsiveness. Because the RFP only required
that a proposer indicate its intent to conply with applicable
requi renents at the tine of contract perfornmance, a proposal
woul d be responsive even if the proposer was not in conpliance
when it submtted its proposal. See State Contracting and
Engi neeri ng Corporation v. Departnent of Transportation, 709 So.
2d 607 (Fla. 1st DCA 1978).

Conpetitive D sadvant age | ssue

71. Experior maintains that it was conpetitively
di sadvant aged because the proposers had know edge of each others
cost proposal subm ssions for the first RFP, in 2002, which was
wi t hdrawn by the Departnent after Promi ssor and PSI filed forma

protests to the award of the contract to Experior. All proposers
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knew of each others' prior cost proposals and had the opportunity
to use that know edge in determning their cost proposals for
this second RFP. Simlarly, all proposers were required to neet
the sanme inplementation schedule. Experior also alleges that the
RFP' s 60-day inplenentation schedule favored Prom ssor. As
di scussed above, however, Experior waived both of these
chal l enges by failing to file protests within the tinme permtted
by statute and the RFP

72. Moreover, conpetitive advantage or di sadvant age may
occur when one or nore proposers are treated differently than the
ot her proposers. Conpetitive advantage or di sadvantage i s not
present when all proposers nust foll ow the sane guidelines, neet
the sane requirenments, go through the sane eval uati on process or
possess the sane know edge prior to preparing their proposals.
See Correctional Services v. Departnent of Juvenile Justice, DOAH
Case Nos. 02-2966BI D/ 02-2967BI D, 2002 W. 31431391 (Cctober 29,
2002) (adopted in toto 2002).

Award of MBE/ WBE Pref erence Points |ssue

73. Experior's protest contends that both it and PSI |isted
t hree MABE subcontractors, allegedly in violation of the RFP' s
two subcontractor limtation. Experior proposed as a renedy
elimnation of both its and PSI's MABE preference points.

74. Experior did not prove that either it or PSI proposed
use of three MABE subcontractors. The parties stipulated that
Experior and PSI proposed the use of MABE vendors, and the
evi dence supports that stipulation. Experior and PSI each

proposed the use of at |east one furniture vendor, which could
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not reasonably be considered a subcontractor, but rather a
purveyor or vendor of a commodity. Thus, Experior did not prove
that it or PSI violated the RFP's two subcontractor limtation.

75. In referring to the subcontractor limtation, the RFP
references it in conjunction with the provision of services by
subcontractor. Section 287.012(4) defines "comvodity" and
Section 287.012(7) defines "contractual service." It is clear
that the provision of office furniture and equipnment is a
provi sion of commodities. Thus, vendors providing such
commodities or goods can be MBE or WBE vendors w t hout being
service contractors. See Section XIV, Q of the RFP
Specifically, subparagraph four clearly allows for work, goods or
services to be provided by MBE/ WBE provi ders.

76. Thus Experior and PSI have identified vendors from whom
office furniture and equi prent will be obtained. While the
purchase of office furniture and equipnent is participation in
the overall contract, the above statutory authority shows that
furniture and equi pnent are not services provided under the
contract but rather commodities. Mreover, it was not shown that
the purveyors of these commodities, Wirk Place Sol utions, Inc.,
and National Relocation Services, Inc., are or would be service
subcontractors. The Departnent's interpretation of these
provi sions of the RFP is both consistent with the goal of
encouraging mnority- and wonman- owned busi ness participation and
is consistent with the definitions of "comodity" and
"contractual services" contained in Section 287.012. Therefore,

the Departnent did not contravene any statute, rule or provision
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of Section VI of the RFP and allowi ng the use of three vendors by
Experior and PSI in their NMBE/ WBE participation plans i s not
clearly erroneous.

| ssue Concerni ng M sconduct or Scoring Errors

77. The standard for review ng scoring of an eval uation
committee in bid protest proceedings is set forth in Scientific
Ganmes, Inc. v. Dittler Brothers, Inc., 586 So. 2d 1128 (Fla. 1st
DCA 1991), as follows:

The hearing officer need not, in effect,
second guess the nenbers of the eval uation
commttee to determ ne whether he and/or

ot her reasonable and wel |l -inforned persons

m ght have reached a contrary result.

Rat her, a 'public body has w de discretion

in the bidding process and 'its deci sion,
when based on an honest exercise' of that

di scretion, should not be overturned 'even if
it may appear erroneous and even if
reasonabl e persons may di sagree.' Depart nent
of Transportation v. G oves-Watkins
Constructors, 530 So. 2d 912, 913 (Fla. 1988)
(quoting Liberty County v. Baxter's Asphalt &
Concrete, Inc., 421 So. 2d 505 (Fla. 1982)
(enmphasis in original. '[T]he hearing
officer's sole responsibility is to ascertain
whet her the agency acted fraudul ently,
arbitrarily, illegally, or dishonestly.'

G oves- Wat ki ns, 530 So. 2d at 914.

Id. at 1131. There was no evidence showng that M. Miffoletto
was bi ased and prejudi ced agai nst Experior or that he entered the
eval uation process with an opinion about Experior that nade him
unable to fairly evaluate Experior's technical proposal or that
of any ot her proposer.

78. Experior did not establish by preponderant, persuasive
evidence that M. Miffoletto gave any score to Experior or any
ot her proposal that was not based on a fair and honest judgnent

as to how well the proposal net with the RFP' s eval uation
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criteria. M. Miffoletto was shown to have relied on his
experience and know edge regarding matters addressed in the RFP
and the proposals in deciding what scores to award. |f
eval uation commttee nenbers are required to be experienced and
know edgeabl e, they nust be allowed to rely on that experience
and know edge in evaluating proposals. See Ad Tanpa Bay
Enterprises v. Departnent of Transportation, DOAH Case No. 98-
5225BI D, 1999 W. 1486402 (May 27, 1999).

79. Since it has not been denonstrated by preponderant,
per suasi ve evidence that M. Miuffoletto discharged his duties in
an unfair, dishonest, irrational, or unreasonable manner, his
scoring of the Experior proposal should not be disturbed. See,
e.g., Mrall and Carey v. Departnment of Revenue, 1995 W. 1053186
(August 31, 1995) where it was held that the inevitable pre-
exi sting relationshi p between know edgeabl e eval uators and
i ncunbent providers does not transform an honest exercise of a
eval uator's discretion into arbitrary, fraudul ent, dishonest, or
illegal exercise of agency discretion.

80. The evaluators' scoring in instances where the
eval uation sheet indicated that "points are to be awarded as a
whol e and not broken down by subsections” was in accordance with
the requirenents of the RFP. Although Experior contends that
criteria stating, for exanple, "5 points are available. They are
awarded as a whole and are not broken down by subsection” to nean
that the evaluators could award either O points or 5 points but
could not award 1, 2, 3, or 4 points, a plain reading shows that

the phrase "they are awarded as a whol e and are not broken down
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by subsections” has a different nmeaning. The eval uation sheet
references specific sections of the RFP. All of the RFP sections
for which points were to be awarded as a whol e and not be broken
down by subsections were conprised of several subsections (for
exanpl e, Section X B.5. has subsections a through f). The
instruction that "points are not broken down by subsections”
merely neans that the total points for the section as a whole
coul d not be apportioned by subsection; evaluators could not take
t he nunber of subsections, divide it by the total points

avail abl e for that section, and then award points for each
subsection. Instead, the evaluators were directed to view the
proposer's response to the section as a whol e and award points
based on the overall response. Even if that interpretation were
within the range of perm ssible interpretations, Experior did not
prove that it was treated differently than other proposers or
that revision of the scores would have resulted in any net gain
for Experior.

81. In summary, Experior has not carried its burden of
proof on any of the issues raised in its protest. The
preponderant, persuasive evidence of record does not support
finding or conclusions that the Departnment's evaluation of this
RFP was contrary to the governing statutes, rules or
specifications of the RFP itself. The preponderant, persuasive
evi dence does not indicate that Experior's score should be higher
than that of PSI, nor higher than that of Prom ssor. Experior
has not established that it should receive the award of the

contract or that it has standing to bring the protest in |ight of
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t he above findings and conclusions. Accordingly, there is no
basis to conclude that the Departnment's actions are clearly
erroneous, contrary to conpetition, arbitrary, or capricious.

RECOMVENDATI ON

Havi ng consi dered the foregoing Findings of Fact,
Concl usi ons of Law, the evidence of record, the candor and
deneanor of the wi tnesses and the pleadings and argunents of the
parties, it is, therefore,

RECOVMENDED t hat a final order be entered by the Departnment
of Business and Professional Regul ation denying the Petition and

approving the intended award of the contract to Prom ssor, Inc.

DONE AND ENTERED t his 22nd day of August, 2003, in

Tal | ahassee, Leon County, Florida.

(‘
—_— T

P. M CHAEL RUFF

Adm ni strative Law Judge

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www, doah. state. fl.us

Filed with Cerk of the

Di vision of Administrative Hearings
this 22nd day of August, 2003.

COPI ES FURNI SHED

Wendy Russell Weiner, Esquire
Mang Law Firm P. A
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660 East Jefferson Street
Tal | ahassee, Florida 32301

Joseph M Helton, Jr., Esquire
M chael J. \Weel er, Esquire
Departnent of Busi ness and

Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-2022

Paul R Ezatoff, Esquire

Katz, Kutter, Alderman & Bryant, P.A
106 East Col | ege Avenue, Suite 1200
Tal | ahassee, Florida 32301

M chael P. Donal dson, Esquire
Carlton Fields Law Firm

215 South Monroe Street, Suite 500
Tal | ahassee, Florida 32301

Hardy L. Roberts, |11, General Counsel
Departnent of Business and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-2202

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
10 days fromthe date of this Recomended Order. Any exceptions
to this Recomended Order should be filed with the agency that
will issue the Final Oder in this case.
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